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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1. In a narcotics case which is outside the ambit of 
- Ross v. United States, is the judicial identification of ap- 
pellant by the undercover officer, based on a nearly hour 
long confrontation with the defendant, sufficient to sup- 
port the element of presence and participation in the 
crime? 
| 2. May a trial judge interrupt a trial attorney who is 
misstating prior testimony? 
‘8. May appellant raise on appeal the manner in which 
Jencks Acts statements were turned over to defense coun- 
sel when at trial defense counsel was aware of the need to 
prevent the jury from realizing that prior statements of 
the witness were being turned over to the defense but 
' withheld objection until after the transfer was completed? 
In any event, was there error where the statements were 
turned over out of sight of the jurors and without their 
awareness? 

4. In view of the fact that defense counsel had already 
been given five prior statements of the witness and was 
assured that he would be allowed to continue cross-exam- 
ination when the missing document was retrieved, did the 
trial judge err in refusing to suspend the trial and delay 
all cross-examination until the one missing Jencks Act 
statement was retrieved? In any event, assuming error, 
would such error not be harmless where counsel used the 
document for further cross-examination when it was given 
to him? 

5, May a defendant who makes no demand for grand 
jury minutes complain on appeal that his non-existent de- 
mand was not honored? 


INDEX 


Counterstatement of the case 
Statute and rules involved 
Summary of argument 
Argument: 


I. There was evidence to support the element of appel- 
lant’s presence and participation in the crimes 
charged “ 


. The trial judge did not abuse his discretion in cor- 
recting defense counsel’s incorrect restatement of the 
witness’ testimony 


. Appellant’s trial objection to the manner in which 
statements were handed over under the Jencks Act 
was untimely. In any event, there was no error m this 
regard 


. The trial court did not err in refusing to suspend the 
trial until the one missing Jencks Act statement was 
brought to the courtroom. Assuming error, it would 
be harmless error 


V. There was no request for the production of grand jury 
minutes and hence no erroneous denial of the motion.... 


Conclusion 


TABLE OF CASES 
Cases: 


*Bey v. United States, 121 U.S. App. D.C. 887, 350 F.2d 467 


355 (1957) 
Broughman V. United States, D.C, Cir. No. 19529 ..... 
Cannady V. United States, 122 U.S. App. D.C. 120, 351 F.2d 
817 (1965) 


587 (1966) 

Garrett v. United Stai 
uary 26, 1966 

Gregory V. United States, D.C, Cir. No. 19599, decided July 
28, 1966 

Griffin V. United States, 83 U.S. App. D.C. 20, 164 F.2d 903 
(1947), cert. denied, 333 U.S. 857 (1948) 

Hardy v. United States, 119 U.S. App. D.C. 364, 343 F.2d 
233 (1964), cert. denied, 380 U.S. 984 (1965) 


II 
Cases—Continued 


Hood & Jackson v. United States, D.C, Cir. Nos. 19560-51, 
decided June 30, 1966 

Jackson V. United States, 122 U.S. App. D.C. 124, 351 F.2d 
821 (1965) 

Jackson V. United States, 117 U.S. App. D.C. 325, 329 F.2d 
893 (1964) 

*Johnson Vv, United 
803 (1965) 

*Leach V. United States, 115 U.S. App. D.C. 351, 320 F.2d 
670 (1963) 

Mackey v. United States, 122 U.S. App. D.C. 97, 351 F.2d 
794 (1965) ... 

*Morrison V. Unit ad .C. Cir. No. 19325, decided 
July 18, 1966 7, 8, 9,10 

Nickens Vv. United States, 116 U.S, App. D.C. 338, 323 F.2d 
808 (1963), cert. denied, 379 U.S, 905 (1964) 

*Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395 
(1959) i: me 

Powell v. Unite 
705 (1965) 

Redfield v, United States, 117 U.S. App. D.C. 281, 328 F.2d 
582, cert. denied, 377 U.S, 972 (1964) 

Reichert v. United States, U.S. App. D.C. ——, 359 
F.2d 278 (1966)... 

Ross v. United States, 1 
(1965) 

Williams v. United States, 119 U.S. App. D.C. 177, 338 F.2d 
286 (1964) 

Wilson Vv. United States, 118 U.S. App. D.C. 319, 335 F.2d 
982 (1963) 

Woody v. United Sta 
August 11, 1966 

Worthy v. United States, 122 U.S. App. D.C, 242, 352 F.2d 
718 (1965), judgment vacated and case remanded on 
other grounds, 384 U.S. 894 (1966) 

Wynder Vv. United States, 122 U.S. App. D.C. 186, 352 F.2d 
662 (1965), cert. denied, 382 U.S. 999 (1966) 

Young & Simmons v. United States, 120 U.S. App. D.C, 312, 
846 F.2d 793 (1965) 


OTHER REFERENCES 


FED, R. CRIM. P. 6(e) . se 
Fep. R. Crim. P. 52(a) .... 


*Cases chiefly relied upon are marked by asterisks. 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,238 


MAURICE DEANS, APPELLANT 
Vv, 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a two-count indictment appellant was charged with 
the lawful transfer of marihuana (26 U.S.C. § 4742a) and 
with having obtained marihuana without prepayment of 
tax (26 U.S.C. §4744a). After trial before a jury and 
District Judge Keech, the jury returned a verdict of 
guilty on both counts. Appellant was subsequently sen- 
tenced to imprisonment for a term of 10 years on count 
one and 5 years on count two; the sentences were imposed 
to run concurrently with each other and consecutively with 
a sentence being served in Crim. No. 479-63. 


(1) 


2 


The indictment grew out of the September 3, 1965 sale 
of marihuana to Officer Derrick DePass, a member of the 
Metropolitan Police Department Narcotics Squad, who was 
on an undercover assignment on the date of the purchase 
(Tr. 7-8, 12, 19). At the time of the transaction De- 
Pass had been undercover since June 1965. On October 
5, 1965, thirty-three days after the sale involved here, De- 
Pass terminated his undercover activities. (Tr. 39.) On 
that date he swore out a complaint for “John Doe alias 
Maurice/Negro; male; 25 years; 5/9”; 160 Ibs; dark com- 
plexion.” (Complaint, Record.) An arrest warrant is- 
sued and it was executed on October 7, 1965. (Warrant, 
Record.) The indictment was filed December 14, 1965 
and trial began on April 5, 1966. 

At trial, Officer DePass testified to the sale, in large 
part without any prior refreshment of memory (Tr. 42). 
Late on the night of September 2nd and continuing past 
midnight into September 3, 1965, DePass was at the Spa 
Restaurant (Tr. 8-9). While there he spoke to one Vic- 
tor Hymes (Tr. 45) and shortly before midnight he was 
in the company of Emmit Shepard, who was known to the 
officer by his first name (Tr. 9-10). Shepard sold DePass 
marihuana about 11:50 p.m. (Tr. 10). When DePass indi- 
cated that he wanted more, Shepard went to the rear of 
the restaurant and returned to the officer with a third per- 
son, previously unknown to appellant (Tr. 46), who Shep- 
ard introduced as “Maurice” (Tr. 11-12). In the trial 
courtroom, Officer DePass recognized appellant Maurice 
Deans as the “Maurice” to whom he had been introduced 
that night and so identified him (Tr. 12). 

At the time of his introduction to appellant the police 
officer was standing by the employee’s room of the restau- 
rant, lmost by the entrance (Tr. 12). It was not dark, 
there being a light right by the employee’s room as well 
as one shining from the entrance (Tr. 28, 44-45). Appel- 
lant told Officer DePass that he would get him more mari- 
huana if DePass would drive him to his home (Tr. 15- 
16). The two left the restaurant about 12:30 a.m., 
walked along the partially lighted street (Tr. 54), and 
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got into DePass’s car. Appellant told DePass that he was 
living with his wife and two children at 60 Farragut 
Place N.W. and they began driving. (Tr. 15). The ride 
took approximately thirty minutes (Tr. 28) and the two 
talked about narcotics (Tr. 15-16). The pair arrived at 
appellant’s home about 1:00 a.m.; appellant directed the 
officer to park a short distance from his house and he left 
the car (Tr. 17, 18). DePass watched as appellant went 
into the house and returned about ten minutes later (Tr. 
17-18). 

Appellant handed over a small envelope containing a 
weed, and was paid five dollars in police advance funds 
(Tr. 19). Appellant also gave the undercover officer a 
phone number to call, telling DePass that his wife was 
capable of handling transactions (Tr. 30), and about fif- 
teen or twenty minutes after appellant had returned to 
the car (Tr. 28-29) Officer DePass left and went directly 
home (Tr. 20). He wrote pertinent information concern- 
ing the sale on the envelope, including the name “Mau- 
rice” (Tr, 20, 28), and deposited the envelope in a locked 
trunk until he turned it over to his superior that after- 
noon (Tr, 25). Continuity of possession was established 
(Tr. 25-27, 62-64, 67, 69) and expert testimony showed 
the weed to be marihuana (Tr. 67-68). Evidence was 
also introduced to show appellant’s failure to pay the re- 
quired tax on the transfer (Tr. 70) as well as the fact 
that the sale was made in the absence of a lawful order 
form (Tr, 20), and the Government concluded its case. 

At the bench, counsel then asked for six specified docu- 
ments under the Jencks Act (18 U.S.C. § 3500) (Tr. 31- 
38), including a “daily work report” made by the under- 
cover agent for the evening of the sale (Tr. 34-85, 37). 
All the documents requested and actually in the pnrosecu- 
tor’s files were turned over (Tr. 31-37). The papers were 
turned over to defense counsel at the bench, out of the 
jury’s sight, and, as the trial judge found, without the jury’s 
knowledge of what papers defense counsel had (Tr. 61). 
Counsel registered no objection to the manner of delivery 
at this point. The “daily work report” was in police files 
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and a police officer was sent to get that document as 
quickly as possible. (Tr. 37-88). When defense counsel 
Stated that he did not want to begin at all without the 
daily work report the trial judge overruled the objection 
and cross-examination proceeded. Subsequently, before 
the witness had left the stand, the daily work report was 
brought to the courthouse, and the report was delivered 
to defense counsel outside the presence of the jury (Tr. 
52). Counsel then resumed cross-examination on the 
basis of the report (Tr. 52-56). During cross-examina- 
tion counsel misstated the officer’s prior testimony in 
regard to the timing of events and Judge Keech inter- 
rupted to point out the error (Tr. 49). The day after 
defense counsel had completed his cross-examination with 
the Jencks statements he entered an objection to the 
manner in which they had been transferred to him (Tr. 
60). 

Appellant’s defense was apparently one of mistaken 
identification (see Tr. 75-76, 49, 149-50, 152-53) but it 
was to be dissipated during the trial. Appellant did not 
testify and his principle witness was his wife. She cor- 
roborated the police officer’s testimony to the extent that 
she affirmed that appellant had a wife and two children 
and that he lived at 60 Farragut Place N.W. (Tr. 74, 
81). She asserted, however, that one James Farmer, a 
friend of her husband, was living with them in their 
apartment at the time of the crime and, co-incidentally 
enough, resembled her husband (Tr. 75-76). According 
to appellant’s wife, Farmer was not working on the date 
of the crime (Tr. 76). She alleged that she remembered 
the dates well in view of the fact that she was pregnant 
during that period and had had labor pains and taken 
medication about that time (Tr. 77, 104,106). Appellant 
reputedly had come home from work ill at an unusually 
early hour (one o’clock in the afternoon) on September 2. 
He left home briefly but came back about 5:00 p.m., went 
to bed for the rest of the night, and was asleep at the time 
of the alleged crime. (Tr. 78-79.) Appellant’s wife and a 
close friend who also testified were extensively cross- 
examined (Tr. 80-117, 121-45), 
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Appellant’s defense vaporized when it was proved by 
stipulation that the James Farmer who was the subject 
of the wife’s testimony was in a Maryland jail on the date 
of the crimes (Tr. 92, 149-51, 154-55). 


STATUTE AND RULES INVOLVED 


Section 3500, Title 18, United States Code provides in 
pertinent part: 


(a) In any criminal prosecution brought by the 
United States, no statement or report in the posses- 
sion of the United States which was made by a Gov- 
ernment witness or prospective Government witness 
(other than the defendant) to an agent of the Gov- 
ernment shall be the subject of subpena, discovery, or 
inspection until said witness has testified on direct 
examination in the trial of the case. 

(b) After a witness called by the United States 
has testified on direct examination, the court shall, 
on motion of the defendant, order the United States 
to produce any statement (as hereinafter defined) of 
the witness in the possession of the United States 
which relates to the subject matter as to which the 
witness has testified. If the entire contents of any 
such statement relate to the subject matter of the tes- 
timony of the witness, the court shall order it to be 
delivered directly to the defendant for his examina- 
tion and use. 


Rule 6(e), Federal Rules of Criminal Procedure, at the 
time pertinent to this trial provided: 


Secrecy of Proceedings and Disclosure, Disclosure 
of matters occurring before the grand jury other 
than its deliberations and the vote of any juror may 
be made to the attorneys for the government for use 
in the performance of their duties. Otherwise a 
juror, attorney, interpreter or stenographer may dis- 
close matters occurring before the grand jury only 
when so directed by the court preliminarily to or in 
connection with a judicial proceeding or when per- 
mitted by the court at the request of the defendant up- 
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on a showing that grounds may exist for a motion to 
dismiss the indictment because of matters occurring 
before the grand jury. No obligation of secrecy may 
be imposed upon any person except in accordance 
with this rule. The court may direct that an indict- 
ment shall be kept secret until the defendant is in 
custody or has given bail, and in that event the clerk 
shall seal the indictment and no person shall disclose 
the finding of the indictment except when necessary 
for the issuance and execution of a warrant or sum- 
mons. 


Rule 52(a), Federal Rules of Criminal Procedure, pro- 
vides: 


Harmless Error, Any error, defect, irregularity 
or variance which does not affect substantial rights 
shall be disregarded. 

SUMMARY OF ARGUMENT 


I 


The courtroom identification of appellant by the under- 
cover agent with whom he had had a lengthy confrontation 
is adequate to sustain the conviction. The Ross principle 
is not applicable here since there was some corroboration, 
a very short and reasonable delay, and no prejudice what- 
ever. 


II 


The interruption during cross-examination about which 
appellant complains was within the discretion of the trial 
judge; in fact, the interruption was made to correct a 
misstatement of prior testimony. 


It 


Counsel was aware of the fact that it was important to 
prevent the jury from becoming aware that he was com- 
ing into possession of prior Jencks Act statements of the 
witness; yet he waited until long after the transfer was 
completed to object to the method used to transfer the 
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papers. Under such circumstances the objection was un- 
timely. In any event, most of the papers were handed 
over at the judge’s bench and one outside the courtroom. 
The trial judge found that the jury was unaware of what 
was happening; the handling of the statements was 
proper. 


IV 


Under the circumstances the trial judge did not err in 
refusing to suspend the entire trial while a police officer 
went to get the one missing Jencks Act statement. Coun- 
sel already had five prior statements by the witness and 
it was clear that cross-examination would be allowed to 
continue on the basis of the missing document when that 
too arrived. In any event, any error would have to be 
considered harmless error since defense counsel actually 
cross-examined the witness on the basis of the report after 
it was given to him, 


Vv 


A defendant bears the burden of seeking the unusual 
order that grand jury minutes be disclosed. Here there 
was no demand whatever for such minutes. 


ARGUMENT 
I. There was evidence to support the element of appel- 
lant’s presence and participation in the crimes charged. 
(Tr. 11-19, 22, 46, 74, 75, 146) 


Appellant’s first assignment of error is rather nebulous 
but plays a variation on a theme now familiar to this 
Court.’ He asserts that the trial court “erred by failing 


1See, ¢.9., Woody Vv. United States, D.C. Cir. No. 17965, opinions 
filed August 11, 1966; Morrison v. United States, D.C. Cir. No. 
19325, decided July 13, 1966; Daniels v. United States, —— U.S. 
App. D.C, , 857 F.2d 587 (1966); Worthy v. United States, 
122 U.S. App. D.C. 242, 352 F.2d 718 (1965), judgment vacated and 
case remanded on other grounds, 384 U.S. 894 (1966): Jackson v, 
United States, 122 U.S. App. D.C, 124, 351 F. 2d 821 (1965); Powell 
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to conduct an inquiry concerning the basis of identifica- 
tion of the appellant ....” (Brief for Appellant, p. 13.)2 
Appellant concedes that this is not precisely a Ross*-type 
case (Brief for Appellant, p. 20) and the concession is in 
order. Under Ross appellant has the burden of showing 
both that the delay was unreasonable and that it was 
prejudicial. E.g., Powell v. United States, 122 U.S. App. 
D.C. 229, 352 F.2d 705 (1965) ; Jackson v. United States, 
122 U.S. App. D.C. 124, 351 F.2d 821 (1965). The rec- 
ord shows that the crime involved here was committed on 
September 3, 1965 (Tr. 15,18). A complaint was filed 
on October 5, 1965 (Complaint, Record) and appellant 
was arrested on a warrant two days later (Warrant, Rec- 
ord.) Thus the delay due to undercover narcotics opera- 
tions amounted to only about a month and could hardly 
be called unreasonable in itself in view of the reason for 
the delay. See, e.g., Daniels v. United States, —— USS. 
App. D.C. ——, 357 F.2d 587 (1966) ; Morrison v. Unit- 
ed States, D.C. Cir. No. 19325, decided July 18, 1966; 
Powell v. United States, 122 U.S. App. D.C. 229, 352 F.2d 
705 (1965); Bey v. United States, 121 U.S. App. D.C. 
387, 350 F.2d 467 (1965). And the defense put forth no 
claim of inability to recall the time in question. See 
Powell v. United States, supra; Jackson v. United States, 


Vv. United States, 122 U.S. App. D.C. 229, 352 F.2d 705 (1965) ; 
Bey v. United States, 121 U.S. App. D.C. 337, 350 F.2d 467 (1965) ; 
Cannady Vv. United States, 122 U.S. App. D.C. 120, 351 F.2d 817 
(1965) ; Mackey v. United States, 122 U.S. App. D.C. 97, 351 F.2d 
794 (1965) ; Ross v. United States, 121 U.S. App. D.C. 233, 349 F.2d 
210 (1965); Hardy v. United States, 119 US. App. D.C. 364, 343 
F.2d 233 (1964), cert. denied, 380 U.S. 984 (1965); Wilson v. 
United States, 118 U.S. App. D.C. 319, 335 F.2d 982 (1963) ; Red- 
field V. United States, 117 U.S. App. D.C. 231, 328 F.2d 532, cert. 
denied, 377 U.S. 972 (1964); Nickens v, United States, 116 U.S. 
App. D.C. 338, 323 F.2d 808 (1963), cert. denied, 379 U.S. 905 
(1964). 


* Appellant raised no such claim in the court below. He did con- 
tend that corroboration of a narcotics crime was necessary, a 
position foreclosed by, e.g., Morrison v. United States, D.C. Cir. 
No. 19325, decided July 13, 1966, slip op. at 2. 


° Ross v. United States, 121 U.S. App. D.C. 233, 349 F.2d 210 
(1965). 
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supra; Hood & Jackson v. United States, D.C. Cir. Nos. 
19560-51, decided June 30, 1966. Such a claim would be 
totally implausible on this record since appellant’s wife 
testified in his behalf, stating she was able to fix precisely 
appellant’s whereabouts at the time of the crime. A close 
friend of appellant’s wife testified to a like effect. See, 
€.g., Garrett v. United States, D.C. Cir. No. 19449, de- 
cided January 26, 1966 (wife testified). Appellant him- 
self was regularly employed (Tr. 22, 75, 146) and there- 
fore had a handy reference point for recollecting his move- 
ments. See, ¢.g., Morrison v. United States, supra. Nor, 
in fact, does this case have “dimensions as slender as 
Ross.”* The undercover agent was able to testify at trial 
without the benefit of notes, having previously refreshed 
his memory only as to certain details (Tr. 42). Actually, 
the officer’s identification was not uncorroborated. Appel- 
lant had been introduced as “Maurice” (Tr. 15, 46) and 
that was in fact appellant’s name. The seller told the offi- 
cer that he had a wife and two children (Tr. 15) ; in fact, 
appellant had a wife and two children (Tr. 74, 81). The 
seller stated to the officer that he lived at 60 Farragut 
Place N.W. (Tr. 15); in actuality, appellant did live at 
that address (see Tr. 74). 

Nevertheless, while disclaiming that this is precisely a 
Ross-type case, appellant relies on the Ross line of cases 
to urge that this conviction must be reversed because “the 
trial record in this case is completely silent as to the 
basis for identification of the accused as the person al- 
legedly responsible for the criminal activity of September 
8, 1965” (Brief for Appellant, p. 21.) His contention is 
puzzling since the basis of the identification is quite clear 
in the trial record: the officer to whom appellant had been 
introduced and to whom he had made the illegal sale was 
present in the courtroom and identified appellant before 
the jury. The identification was obviously made on the 
basis of the officer’s lengthly confrontation with the de- 


‘Bey v. United States, 121 U.S. App. D.C. 387, 350 F.2d 467 
(1965). 
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fendant. (Tr. 12, 15-19, 28-29). And even if this testi- 
mony had been devoid of any corroboration, 


it is settled that ‘the uncorroborated testimony of a 
narcotics agent is sufficient to support conviction for 
violation of the narcotics laws.’ Wilson v. United 
States, 118 U.S. App. D.C. 319, 320, 325 F.2d 982, 
988 (1963). 


Morrison v. United States, supra, slip op. at 2.5 

Any infirmities in the officer’s identification of appel- 
lant were open to exploration by defense counsel on 
proper cross-examination; they were not the responsibility 
of the trial judge.® 


II. The trial judge did not abuse his discretion in correct- 
ing defense counsel’s incorrect restatement of the 
witness’ testimony. 


(Tr. 46-49) 


Appellant complains that Judge Keech abused his dis- 
cretion in interrupting defense counsel’s cross-examina- 
tion of Government witness DePass. The interruption 
about which complaint is now registered, to which there 
was no objection at trial, came after this “question” by 
defense counsel: 


Q. Officer DePass, you testified on direct examination, 
if I got it correct, that you spent ten minutes or so 
in the Spa [Restaurant], then the car trip took 


* Appellant relies on the dissenting opinion in Woody v. United 
States, D.C. Cir. No. 17965, opinion filed August 11, 1966, stating 
that the significance of the opinion is “that prejudice may stem 
from the basis of the identification as it relates to the delay.” What- 
ever the thrust of that argument, appellant’s view of that opinion is 
wholly erroneous. The dissenting judge found three pertinent ele- 
ments in the Ross cases: length of delay, basis of identification, and 
resulting prejudice. Slip op, at 15. Here there was no lengthly 
delay nor any prejudice whatever. Under the view expressed in 
that opinion appellant would have a heavy burden of showing 
prejudice. 


* Appellant’s claim of “significant conflicts” in the officer’s testi- 
mony (Brief for Appellant, p. 21-22) is not borne out by the record 
but it seems unnecessary to review the record in detailed refutation. 


11 


about thirty minutes, and you were in the car about 
fifteen or twenty minutes, then he was gone about 
ten minutes. 

I add that to be fifty-five or seventy minutes. 

I ask you if I have written anything—(Tr. 48)? 


The trial judge interrupted to state that his recollection 
of the testimony was different and that counsel’s state- 
ment did not appear accurate.® In fact the restatement 
was not accurate. Counsel had misstated the sequence of 
events and had stated the times in a contradictory man- 
ner, (See Tr. 15, 17, 18, 28-29.) Judge Keech reminded 
the jury that the evidence came neither from him nor from 
counsel, but from the witnesses (Tr. 48, 49). There is 
nothing improper in preventing such a misstatement from 
passing unchecked.’ See Griffin v. United States, 83 U.S. 
App. D.C. 20, 164 F.2d 908 (1947), cert. denied, 333 U.S. 
857 (1948). 


7 It might be noted that counsel’s statement does not readily show 


its pertinence to the question which he actually began to ask. 

Although it is impossible to accurately gauge the atmosphere 
of the trial courtroom at this stage of the proceedings, it appears 
that defense counsel was being argumentative with the witness 
during this segment of the cress-examination. See Tr. 46-47. 


*Tite CourT: Let me interrupt you, please, sir. 

Ladies and gentlemen, you don’t get any evidence from the Court. 
You don't get any evidence from counsel. You get it from the wit- 
nesses. 

That is not what I understood him to say. I understood him to 
say that, all told, it was about thirty minutes from the Spa to his 
home, and that he rode azound for fifteen or twenty minutes, 

What is the fact, Officer? Is that what you said or not? 

THE WITNESS: Right, sir. 

Tire CouRT: You don’t gct any evidence from me, ladies and 
gentlemen. You get it from the witnesses. 

[DEFENSE COUNSEL]: Excuse me. (Tr. 48-49.) 


° Blunt v. United States, 100 U.S. App. D.C. 266, 244 F.2d 355 
(1957), relied upon by appellant, and cases of a like nature (see, 
e.g. Young & Simmons v, United States, 120 U.S. App. D.C. 312, 
346 F.2d 793 (1965), and Jackson v. United States, 117 U.S. App. 
D.C. 325, 329 F.2d 893 (1964) ) involved situations where the Court 
has found that the trial judge placed himself in the role of ad- 
vocate. They are far removed from the instant case. See also 
Wynder Vv. United States, 122 U.S. App. D.C. 186, 352 F.2d 662 
(1965), cert. denied, 382 U.S. 999 (1966). 
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III. Appellant’s trial objection to the manner in which 
statements were handed over under the Jencks Act was 
untimely. In any event, there was no error in this 
regard. 


(Tr. 31-88, 51, 52, 60, 61) 


There are two defects in appellant’s argument that 
the statements requested under the Jencks Act were 
handed over to defense counsel in such a way as to cause 
substantial prejudice to appellant. The first is that de- 
fense counsel withheld registering any objection to the 
manner in which the statements were being handed over 
until long after the transfer was completed —— in spite 
of the fact that counsel from the very outset of the Jencks 
Act discussion was aware that it was important to keep 
the jury from being aware of precisely what was happen- 
ing (see Tr. 32). In spite of this alertness to the problem, 
defense counsel waited until the day after the statements 
were handed over at the bench before complaining (Tr. 
32-38, 59-60). The trial judge believed the objection was 
untimely (Tr. 61).%° Fairness supports that conclusion. 

In any event, there was no error in the handling of the 
statements. One of the statements was handed to coun- 
sel outside the courtroom (Tr. 51-52) ; most were handed 
over at the judge’s bench (Tr. 31-38). The trial judge 
found for the record that the jury did not see the delivery 
of the papers nor could the jurors have known what pa- 
pers defense counsel had at the trial table (Tr. 61).” 


10 The trial judge asked counsel, who belatedly suggested that 
the procedure should have been to excuse the jury entirely, whether 
he had asked that the jury be excused (Tr. 60). Counsel stated 
that he thought he had (Tr. 60); the record does not bear out that 
belief. 


u“THE CourT: Incidentally, I do not do this regularly, but I 
happened to see the papers. He [the prosecutor] brought them to 
the bench on the right side and on the side away from the jury, and 
he held them strictly to his side. At the bench, they were presented 
in a manner which did not permit the jury to see them. They were 
transferred by the Court to defense counsel below the rail of the 
bench, with the additional screen made by the District Attorney’s 
back and the court reporter and jury. Defense counsel took and 
placed them with other papers held by him. The jury could not 
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This Court has concluded that the actual transfer of 
such statements should take place with the jury at least 
unaware of the fact that papers containing prior state- 
ments of the witness are being transferred. Johnson v. 
United States, 121 U.S. App. D.C. 19, 22, 347 F.2d 808, 
806 (1965). See also Gregory v. United States, D.C. 
Cir. No. 19599, decided July 28, 1966, slip op. at 10-12; 
Reichert v. United States, U.S. App. D.C. —, 
——,, 359 F.2d 278, 281 n. 5 (1966). The Court’s purpose 


in Johnson in requiring that opportunity be provided 
to defense counsel to request and receive Jencks Act 
statements outside the presence of the jury is to pre- 
clude the jury from drawing an inference that the 
statement or statements received are consistent with 
the witness’ testimony unless defense counsel uses the 
statements to cross-examine him. 


Gregory v. United States, supra, slip op. at 11. Not only 
was appellant’s objection untimely, but the procedure fol- 
lowed in this case fulfilled the purpose of Johnson. 


IV. The trial court did not err in refusing to suspend the 
trial until the one missing Jencks Act statement was 
brought to the courtroom. Assuming error, it would 
be harmless error. 


(Tr. 31-88, 51-57) 


After completion of Officer DePass’s direct examination, 
defense counsel asked for numerous Jencks Act state- 
ments. Prior to trial counsel had filed a motion for a 
transcript of the undercover agent’s testimony at the pre- 
liminary hearing; that motion had been granted (see Mo- 


have seen delivery, nor could the jury have known what papers de- 
fense counsel had at trial table. 

“In any event, you have made your record, sir. 

“(DEFENSE COUNSEL]: Thank you, sir, 

“THE CouRT: I don’t think it is timely, but, in any event, you 
have made it whatever it is worth.” (Tr. 61.) 

Appellant does not explain upon what basis “as a matter of law, 
it can be presumed that the jury was aware of what was going on 
.... (Brief for Appellant, p. 16-17.) 
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tion and Order, Record). All Jencks statements in the 
Governments file, four in number, were delivered to de- 
fense counsel, (Tr. 33-35.) One requested document, the 
undercover agent’s “daily work report,” was in the files of 
the Narcotics Squad. The prosecutor stated that the police 
would produce it then or, if wished, the next day. (Tr. 
34-35.) An officer had to be sent to police headquarters to 
get the paper but defense counsel insisted that he did not 
want to ask any questions until he had seen the one miss- 
ing report (Tr. 35-38). The trial judge concluded that 
the trial need not be suspended and overruled appellant’s 
objection, noting that appellant would receive the report 
when the officer returned (Tr. 35-38). Thereafter, coun- 
sel, already in possession of five prior statements of the 
officer, cross-examined him (Tr, 38-51), and when the 
missing report was brought to the courtroom and given to 
counsel (Tr. 51-52) he continued his cross-examination in 
light of the report (Tr. 52-56), 

Appellant urges that his conviction must be reversed be- 
cause the trial was not suspended while the officer went to 
get the missing statement. With counsel already in pos- 
session of five prior statements made by the witness, 
surely the trial judge, who is charged with the conduct of 
the trial, acted within his discretion in refusing to sus- 
pend the trial in these circumstances, especially when 
there was no question that counsel was going to be allowed 
to continue cross-examination when the statement became 
available (see Tr. 38, 52). 


7? Appellant’s reliance on Leach v. United States. 115 U.S.App. 
D.C. 351, 320 F.2d 670 (1968). is unwarranted. There the trial 
judge proceeded on the assumption that the requested statement 
was not available and did not conduct any inquiry, as was done here, 
as to whether the statement could ever be produced. Here the trial 
judge discerned that the statement existed and the question then 
facing him was what should be done in light of all the circum- 
stances. Moreover, and very importantly, in Leach the defense was 
required to cross-examine the witness totally without the requested 
statement. Here the cross-examination proceeded with five of the 
six statements for a time and then the cross-examination made 
use of all of the statements, including the previously unavailable 
one. 
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In any event, since counsel was given the opportunity 
to further cross-examine the witness when the statement 
finally became available and took advantage of that oppor- 
tunity, even had the ruling been erroneous it would con- 
stitute only harmless error. See Fep. R. CRIM. P. 52(a); 
Leach v. United States, 115 U.S.App.DC.. 351, 320 F.2d 
670 (1963). 


V. There was no request for the production of grand jury 
minutes and hence no erroneous denial of a motion. 


(Tr. 34, 60) 


Appellant’s final argument is that the trial judge er- 
roneously and reversibly failed to honor appellant’s de- 
mand for the production of the testimony of Officer De- 
Pass before the grand jurors. The argument’s primary 
and fatal defect is that a defendant bears the burden of 
instigating and proving the need for this unusual disclos- 
ure, see Pittsburgh Plate Glass Co. v. United States, 360 
U.S. 895 (1959), and here there was no such demand for 
the production of the grand jury testimony. 

In asking for the production of Jencks Acts statements 
appellant sought the statement, if there was such, of the 
witness given to the secretaries in the grand jury section 
of the United States Attorney’s Office before testifying to 
the grand jury. This request came in the form of a writ- 
ten list given to the prosecutor during trial and read into 
the record: 

[THE PROSECUTOR]: The attorney then asks for— 
says, ‘Did you testify before the grand jury in this 
case?’ 

The officer did testify before the grand jury. 

Before going in, did he make a statement to the secre- 


a 
13 We find the error here, however, to be harmless. When the 
policeman took the stand, the entire police file was produced and 
made available to defense counsel. After counsel read the file, the 
matter of the statement was not pursued." 


Leach Vv, United States, 115 U.S.App.D.C. at 353, 320 F.2d at 671. 
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tary who typed it for an Assistant United States At- 
torney. 


The answer to that is no. (Tr. 34.) 


Appellant apparently reads this as a demand for the 
actual grand jury minutes themselves but the distinction 
between such testimony and the statements made to the 
secretaries for the information of the United States At- 
torney’s staff i8 well understood by trial attorneys and 
District Court judges. The statements are consistently 
referred to in trial transcripts coming before this Court 
and the distinction is a matter which the Court can ju- 
dicially notice.** 

Trial counsel seemingly understood his request to be for 
the intramural statement, not the minutes themselves, 
since he expressed satisfaction with the co-operation given 
him by the prosecutor and the type and number of state- 
ments received (Tr. 60).%* Indeed, since appellant recog- 
nizes that “it is well established law that Grand Jury 
minutes do not come within the Jencks Act” (Brief for 
Appellant, p. 28) ,1° is it difficult to understand how appel- 


14 See, e.g., Williams v. United States, 119 U.S.App.D.C. 177, 
338 F.2d 286 (1964); trial transcript (Tr. 18-19, 24, 37-40, 47-50, 
92-96, 111-17) in Crim. No. 443-65, before this Court in Broughman 
v. United States, D.C. Cir. No. 19529, especially Tr. 39: 


“THE CouRT: Wait just a moment, counsellor. 

“T gather that you all are talking about two different things. It 
seems to me that what the witness is talking about are questions 
and answers in the grand jury room itself, which of course you 
may not inquire about. 

“What you are talking about is it is usually the custom before a 
witness testified before the grand jury, to give a brief summary to 
the Secretary outside the grand jury room, and outside the presence 
of the grand jurors, and it is usually the custom for that Secretary 
to write down a synopsis of what is said. 

“Now make it clear to the witness what you are talking about.” 


18 The question “Did you [the witness] testify before the grand 
jury in this case?” was clearly only a necessary preface to asking 
the question of whether, before going into the grand jury, the wit- 
ness had given a statement to the secretary. 


16 Accord, Pittsburgh Plate Glass Co. v. United States, 360 U.S. 
395, 398 (1959). 
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lant can construe the written question as a demand for 
grand jury minutes when trial counsel’s list was titled a 
request for “Jencks Statements” (Tr. 33).’7 Motions for 
grand jury minutes are governed by Frp. R. Crim. P. 
6(e). 

Since there was no demand for grand jury minutes, 
there can be no error in not honoring the non-existent de- 
mand. 


CONCLUSION 


WHEREFORE, appellee submits that appellant’s assign- 
ments of error are without merit and that the judgment 
should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q., NEBEKER, 
HAROLD H. Titus, JR., 
JAMES A, STRAZZELLA, 
Assistant United States Attorneys. 


17 Appellant additionally asserts that the Government acknowl- 
edged the existence of a transcript of the grand jury testimony. 
That assertion finds no support whatever in the record or else- 
where. In fact, this Court can take judicial notice that grand 
jury minutes are not normally transcribed unless there is an order 
for production of the transcript. See the references to the trial 
transcript in Crim. No. 443-65, supra note 14, 
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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether in a trial upon an 
indictment for violation of the Narcotics laws accused was 


prejudiced by the basis of his identification? 


2. The question is whether in a trial upon an 
indictment for violation of the Narcotics laws accused was 
prejudiced by trial Judge intruding upon cross examination 


of key witness? 


3. The question is whether in a trial upon an 
indictment for violation of the Narcotics laws accused was 


prejudiced by manner of handling Jencks Act statements? 


4. The question is whether in a trial upon an 
indictment for violation of the Narcotics laws accused was 
prejudiced by failure to give all Jencks Act statements of 


a witness prior to beginning cross examination? 


5. The question is whether in a trial upon an 
indictment for violation of the Narcotics laws when accused 


makes demand for Grand Jury minutes of key witness, Court 


has affirmative duty to determine if same should be made 


available to defense? 
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JURISDICTIONAL STATEMENT 


Appellant, Maurice Deans, appeals from a 
judgment of conviction entered by the United States District 
Court for the District of Columbia on May 6, 1966, after a 
jury trial concluded on April 6, 1966. The jury found 
appellant guilty of violation of Title 26 United States Code, 
Section 4742(a), (transferring marihuana unlawfully) and 
Title 26 United States Code, Section 4744(a), (obtaining 
marihuana without payment of tax), as charged in a two-count 
indictment. 

On May 13, 1966, the Trial Judge authorized 
appellant to proceed on appeal without prepayment of 
costs. 


Jurisdiction of this Court rests on 28 U.S.C, 


STATEMENT OF THE CASE 


Appellant Maurice Deans was charged with trans- 
| 


ferring marihuvana unlawfully and in @ second count with 
obtaining marihuena without payment of tax in vidlation of 


26 U.S.C. Sections 4742(a) and 4744(a). The Government at 
| 


the trial relied exclusively upon the direct testimony of 2 


| 
single eye witness, one Derrick A DePass, @ member of the 


Metropolitan Police Force, acting in undercover capacity. The 
alleged crimes were committed early in the morning on Sep- 
tember 3, 1965 within the District of Columbia according to 


the testimony of the witness DePass. 


The circumstances according to the witness were 
that he arrived at a restaurant located at 14th ana T Streets, 
N.W. known by the name "Spa Restaurant" at approximately 
10:30 to 11:00 in the evening of Scptember 2, 1965. He first 


spoke with a man known to him only by the name of "Emmit" and 


from this man he purchased a “nickel bag" of marihuana which 


came in a small cream-colored envelope at 11:50 p-m. the 


evening of September 2 (Trial Tr. 9). Thereafter, he informed 


this man Emmit that he desired to make a further purchase of 


marihuana and pursuant to this request by the witness, Emmit 


retired to the rear of the Spa Restaurant and returned with a 


he intro€uceé to the witness DePass as Maurice (Trial 
12). 
After being with Maurice for 10 minutes (Trial 
Tr. 28), the witness ane Maurice left the Spa Restaurant, 
wolkeé tc the witness’ automobile and then drove to 60 
Farragut Place, N.W. 
The witness testified that he and Maurice left 
Resteurent ct 12:30 a.m. (Trial Tr. 15) the morning 
of September 3, 1965 after having been in the company of 
Meurice for 19 minutes (Trial Tr. 28). They drove directly 
tc 60 Farragut Plece, N.W. and the witness first testified 
thet they arrived there at 1:00 p.m. but then changed his 
testimony to 1:00 a.m. (Trial Tr. 17). The automobile was 
perked in front of a fire hycront approximately 40 or 50 feet 
away from i and Maurice left the automobile, 


walked dcwn the street and entered 2 white house purporting 


to have the adéress of 60 Farragut Place, N.W. (Trial Tr. 17). 


After an absence cf 10 minutes (Trial Tr. 17), the man known 
@s Maurice returneé to the automobile ane the alleged trans- 
action cccurreé whereby thc man known as Maurice gave a small 
cream coloreé envelope purporting to contain a marihuana 


weed to the witness DcPass onc received in exchange therefor 


$5.00 (Trial Tr. 19). 

Therecfter the man known as Maurice and the witness 
DePass conversed for 15 or 20 minutes while sitting in the 
automobile (Trial Tr. 29). The witness testified thet then 
he returned to his home (Trial Tr. 20). testimony is 


given by the witness concerning where the man known as Maurice 


went or at what point he left the car. 
| 


There was no testimony by the witness DePass that 
| 


any notes were made by him after the transaction with the man 
| 
known as Maurice concerning a description of Maurice such as 


weight, height, coloring, color of hair, eyes, physical 
features or characteristics, or the clothing that the man 


| 
was then wearing. The only testimony of the witness DePass 


along this line was completely negative to the effect thet 
there were no distinguishing features or characteristics of 


the man known as Maurice and "He seemed quite normal” (Trial 


Tr..-51)'. 


During the Cirect examination of the witness 
DePass no testimony was elicited as to the method or basis 


employed for the identification of the man known as Maurice. 


There had been no lineup. There was no testimony as to 
whether the man known as Maurice was identified by photo- 


graph at any point in time. There was no testimony, in fact, 
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that DePass even saw the appellant between the alleged crime 
anc the seven months until trial. 

There wes testimony by the witness DePass that the 
man known as Maurice gave him a telephone number which he 
subsequently wrote down but he dic not testify concerning 
what the telephone number was (Tricl Tr. 1S). 

On cross examination it was brought out that the 
witness DePess was employec by the Metropolitan Police Depart- 
ment in June i965 at which time, without any special training 
except some general comments by his supervisors, he was 
placeé in unéercover work and continuedc to function as an 
undercover egent for 3-1/2 months until October 5, 1965 
(Triel Tr. 39, 49, 50, 51). The witness testified he could 
not recall the number of narcotic buys he made during this 
period but et the urging 7f defense counsel he approximated 
55 to 60 buys (Tricl Tr. 40). The witness couldn't remember 
wher he left home to start work on September 2, 1965 but 
coulé recall thet he Grove his car ts 14th and T Streets, 


N.W. (Trial Tr. 41). The witness coulecn't recall the weather 


conditions on September 2, 1965 but did remember that Sep- 


tember 2, 1965 was 2 Thursdey (Trial Tr. 42). The witness 


stated thet his testimcny was basec upon a refreshed recol- 


lection as evidenced by the following taken from the trial 
transcript ct page 42: 


"Q Did you testify here today without having 
refreshed your memory by reacing over your notes? 

"A Rs to the exact time, I refreshed my 
merory from notes; but I remember everything thot 
happened except the exact time. And a few other 
things thet I hee to refresh my memory in| reading 
notes." | 


The witness testified that the Spa Restaurant was 
moderately crowéed, and that a banc was playing (~rical Tr. 
44). He could not remember specifically what the lighting 
conditions were, what types of lights were epacent except 


that 


"Thore was enough light you coulé see." 


(Trial Tr. 45). 


During the 1-1/2 hours that the witness testified 


that he wes in the Spa Restaurant on the nigut! of September 
2, 1965 he stated he did not speak to anyone but the man 
known as Emmit, the man known as Maurice and one other person 
he identified as Victor Hynes (Trial Tr. 45). 

The witness testified that he hee fewer seen the 
appellant before ane he coule not recall hcw he was dressed 
when he met him (Trial Tr. 46). As previously noted, the 


witness could not describe the premiscs at 60 Farragut 
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Place, N.W. except to say that it was a white house (Trial 
Tr. 48), but Mrs. Deans testified thet the house at 60 Far- 
ragut Place, N.W. was rec brick (Trial Tr. 75). 


The witness testified that he haa no special train- 


ing to functisn @s en undercover agent and that this was his 


first assignment as an agent and also his first 
experience as a police cfficer (Trial Tr. 49-51). 

During cress examinaticn of DePass, Gcefense counsel 
started to interrcegate him concerning the time element but was 
intruGed@ upcn by the trial judge per the following taken from 
peges 48 and 49 of the trial transcript. 

"Q Officer DePass, you testified on direct 
examination, if I got it correct, that ycu spent ten 
minutes ocr sc in the Spa, then the car trip took about 
thirty minutes, and you were in the car about fifteen 


or twenty minutes, then he was gene about ten minutes. 


“I add thet to be fifty-five or seventy 
minutes. 


"I ask you if I have written anything -- 


"THE COURT: Let me interrupt you, please, 


“Lacies and gentlemen, you don't get any evi- 
dence rom the Court. cou Gon't get any evidence from 
counsel. You get it from the witnesses. 


"That is not what I uncerstood him to say. 
I understocé him to say that, all told, it was about 
thirty minutes from the Spa to his home, and that he 
rode around for fifteen or twenty minutes. 


"What is the fact, Officer? Is) that what 
you s2id or not? 


"THE WITNESS: Right, sir. 


"THE COURT: You don't get any evidence from 
me, ladies and gentlemen. You get it from the witnesses." 


The witness testified that he made 2 buys the night 


Of September 2 and the early morning of September 3, 1965, 


receiving from each a small cream coloreé@ envelope (Trial Tr. 


52, 53). Although DePass further testified thet he turned 


over his marihuana buys to “Detective Norman" the afternoon 
of September 3, Detective Norman testified thet he received 

| 
only one small cream colored envelope from the witness DePass 


(Trial Tr. 62). 


At the beginning of the trial, the éefendant made 
a request for statements made by DePass pricr to trial which 
the Court refused on the ground that the sade was pre- 
mature (Trial Tr. 6). The request by the defense attorney 
was renewed at the conclusion of the testimony of DePass 
(Trial Tr. 31-38). The request included a damaka for a docu- 
ment known as "Daily Work Report" (Trial Tr. 37) which docu- 
ment was not in the police file. Over objection the defense 


| 
attorney was cbligated to pursue the cross examination of 


the witness DePass without having first obtained the requested 


document (Trial Tr. 37 and 38). Just before the witness 


Ss 


DePass' cross examination was completed, the requested docu- 
ment wes producec by the Government and given to. the defense 
attcrney (Trial Tr. 51 anc 52) whe inspected the same and then 
hec to continue cross examination of the witness DePass 
piecemeal. 

The defense counsel also requested the testimony 
of Derass befcre the Grand Jury (Trial Tr. 34) which was not 
procuced by the prosecution nor was it ordered produced by 
the trial jucge, ane it wes not examined by the trial judge 
ané wes not ‘given tc the Gefense counsel for use in the cross 
examination of the witness DePass. 

All but one of the Jencks Act statements were 
Given to the defense attorney by the prosecution in open 
court in the presence of the jury and the defense counsel 
wes obligetec t> peruse these statements in open court in 
the presence cf the jury (Trial Tr. 31-38). The daily work 
report was handec over cutside the courtroom (Trial Tr. 51 
and 52) and the interrogation of DePass by the Government 


as to statements took place outside the courtroom (Trial 


Tr. 32 and 33). The transfer of statements and their per- 


usal in open court was objectec to by defense counsel the 


next day at the resumption cf the trial (Trial Tr. 60 and 


61) but the Ccurt ruled that the jury ha 


@ been uneware of 


3 Cane ae ‘ i 
the transaction anda activitics relating to the statements. 
| 


STATUTES INVOLVED 


The statutes involved are Title 26 U.S.C. 
Sections 4742(a) and 4744(a) which read as follows: 


"§4742. Order Forms 

(a) General requirement.--It shall 
be unlawful for any person, whether or 
not required to pay a special tax and 
register under sections 4751 to 4753, 
inclusive, to transfer marihuana, except 
in pursuance of a written order of the 
person to whom such marihuana is trans- 
ferred, on a form to be issued in blank 
for that purpose by the Secretary or 
his delegate." 


"4744. Unlawful Possession 

(a) Persons in general.--It shall be 
unlawful for any person who is a 
transferee required to pay the transfer 
tax imposed by section 4741(a) to acquire 
or otherwise obtain any marihuana without 
having paid such tax; and proof that any 
person shall have had in his possession 
any marihuana and shall have failed, after 
reasonable notice and demand by the 
Secretary or his delegate, to produce the 
order form required by section 4742 to be 
retained by him shall be presumptive 
evidence of guilt under this section and 
of liability for the tax imposed by 
section 4741(a)." 


and Title 18 U.S.C. Section 3500(a) and (b) which reads 
as follows: 
"3500. Demands for production of statements 
and reports of witnesses 
(a) In any criminal prosecution brought 


by the United States, no statement or 
report in the possession of the United 


en Se 


States which was made by a Government 
witness or prospective Government 
witness (other than the defendant) | to 
an agent of the Government shall be 
the subject of subpena, discovery, or 
inspection until said witness has | 
testified on direct examination in| the 


trial of the case. 


(b) After a witness called by the 
United States has testified on direct 
examination, the court shall, on motion 
of the defendant, order the United! 
States to produce any statement (as 
hereinafter defined) of the witness 
in the possession of the United States 
which relates to the subject matter as 
to which the witness has testified. 

If the entire contents of any such | 
statement relate to the subject matter 
of the testimony of the witness, the 
court shall order it to be delivered 
directly to the defendant for his 
examination and use." 


STATEMENT OF POINTS 


i. The District Court erred by failing to conduct 
an inquiry ¢oncerning the basis of identification of the 
appellant to assure that his interests were not unduly pre- 
judiced by the police investigative method which led to his 
conviction on the direct testimony of only one witness, an 
undercover. voolice officer. 

2. The District Court erred by the trial judge 


abusing his discretion and intruding upon the cross- 


examination of the key witness of the Government, an under- 


cover police officer, and preventing the recollection and 
credibility of the key witness to be thoroughly tested as 
to the time element of the alleged crime. 

3. The District Court erred by allowing a lengthy 
discussion concerning Jencks Act Statements and permitting 
the transfer of a number of such statements in open court 
in the presence of the jury. 

4. The District Court erred by requiring cross- 
examination of the Government's key witness to proceed before 
all his Jencks Act Statements had been produced and perused 


by appellant's trial counsel. 


5. In a delayed arrest narcotics case, where the 
| 
guilt or innocence of the accused is predicated upon the 


direct testimony of only one witness, an undercover police 
| 
officer, the District Court erred by not recognizing the 


particularized need of the appellant and an affirmative duty 


to order the production and inspection of the transcript of 


the testimony of the Government's key witness before the 


Grand Jury where a demand for its production hed been made 


and the prosecution had acknowledged its existence. 


SUMMARY _OF ARGUMENT 


With respect te Point No. 1, the present case is 


like the Ross, Jackson, Woody and other cases of this nature 


where the guilt or innocence of the accused depends upon the 


direct testimony of an undercover police officer. Unlike 
compenion cases, the delay between the alleged crime and any 
arrest is believed to be less than 30 days. But the trial 
recored is silent as to the basis of identification of the 
accused. From the trial record it does not appear that the 
undercover police officer sew the accused except at the trial 
some seven months after the alleged crime. Under these 
peculiar circumstences, the principles of Ross apply and 
prejudice to the accused can be presumed. 

With respect to Point No. 2, the trial judge abused 
his discretion and intruded upon the cross examination of 
the Government's key witness to the alleged crime and pre- 
cluded en effective and thorough cross examination of the kcy 
witness es to the time element of the alleged crime, one of 
the few significant facts to which the key witness testified. 
As 2 matter of law, the judge has discretion to intrude upon 


the direct or cross examination of 2 witness. However, what- 


ever intrusions are made should be carefully calculated not 
| 
t> take place at a time thet would prevent an effective 


cross examination nor in such a2 manner as to prejudice the 


rights of the accused to a fair trial. It is recognized 

thet the jury will place great emphasis upon any pronounce- 
ments of the trial judge with respect to what the facts of 
the case are. In the present circumstances the trial judge's 
intrusion frustrated any hope for impeachment bf the witness 


therefore appellant wes prejudiced. 


With respect to Point No. 3, it is a matter of 


law that Jencks Act statements should not be passed by the 


counsel in open court in the presence of the jury or at least 


the jury should be totally unaware of the same in order not 


to prejudice the rights cf the accused. In the present case, 
despite the fact that the trial judge ackn swledged the pro- 


| 
priety of interrogating a witness concerning such statements 


outside the court room and the exchange of one;such state- 
| 
ment outside the court room, nevertheless permitted a 


lengthy bench confcrence to take place concerning large num- 
| 


ber of Jencks Act statements cnd permitted their exchange 


and then their perusal in open court in the presence of the 


jury. As a matter of law, it can be presumed that the jury 


aa 


accused's 


actual evidence in 


, the Jencks Act requires 
cf all statements of a 
can be compelled 
°£ the witness. 
trial counsel for the 
transcript of testi- 
tence of same being 
However, the Government 
cuments and despite acknow- 
t offer tc produce same to the 
an inquiry concerning 
ability of same. As 2 matter of 
not come uncer the Jencks Act and 
is within the discretion of the Court under 
Rules of Criminal Procedure, Rule 6(c). Ina 
of 
is entirely depencent upon the direet testimony 


of one witness, the Government owes 2 duty to the accused to 


bring the transcript  ~f the key witness’ testimony before 


aes io Ae 


the Grand Jury to the courtroom ane the triel judge owes the 


accused the affirmative cuty of conducting an inquiry with 


respect to the transcript of the key witness' testimony 


before the Grand Jury when the existence 9f samé is made 
Y i 


known during the course of the accuseée's trial. | 


#RGUMENT 


There have been a number of. cases recently involving 
whet is known 2s Gelayed arrest. The charecteristic of these 
ceses, mostly for violations of the narcotics laws, is that 

mn und x gent witnesses en alleged crime but ean orrest 
is delayed until the undercover agent ceescs to function in 
cepecity. When the undercover activity is terminated, 
the egent or police officer files < complaint upon which 2 
@ werrent is Guly issucd and an crrest is made. 

The delay between the alleged crime and the arrest 
verics. In ‘the Ross casc, the delzy was 7 months. Ross v. 
U.S. 121 App. D.c. ___,_ 349 F2d 210, 1965. In Jackson v. 
U.S... __ App. D.C. ___, 351 Fed 821, 1965, the delay was 5 
months. Woody v. U.S. App. D.C. ___, _ ss F2d __, Appeal 
No. 17965 decicced ipril 12, 1966, the Cclay was 4 months. 


There ere other cases wherc the dclzy in the arrest wes for 


shorter periods. In 2ll thcse ctses, the essence of the 


eppecleble issuc was whcther or not the dclay between the 
allege@ crime ene the arrest workcd « hardship upon the 
eppclient or unduly prejudiced his capability of defending 
himself. Even though these ccses rcfcr to the prejudice as 


manifesting itsclf in part becouse of the question of identi- 
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A : - ; | et: ; 
ficetion snd the leck of corrovoretion to the identification, 


great emphasis is laid upon the interrcletionship between the 


purpos:ful dcloy enc the brsis of the identificztion only 


in the dissent to the Woocy czsc. 


There it was pointed out zs follows: 


"The opplication of Ross to 2 perticuler cesc 
turns on three operctive elements: (1) the length of the 
purposeful deley; (2) the besis of the identification ’ 
of the A@cfendant; and (3) the cloimed effect of the 
@cloy in rebutting the identification, i.c., the 
resulting; prejucicc. It is the existence! of 2 purposc- 
ful celoy ane 2 Ross-type identificction that permits 
2 lesser degree of prejucice to reverse; without 
those fectors the narcotics Cefendant would be required 
to show substantial ane specific prejudice. ? Thus, the 
shorter the perioc of aeley3 or the better the method of 
i€entification,* the greater the prejudice which must 
be shown." 


The significance of the Gissenting opinion in 


Woody case is thet prejudice may stem from the besis of 


identificetion as it reletes to the delay. 


The present case does not precisely Jinvolve 2 


type situation. From the reeord the dcelcy between the 


| 
alleged crime anc the arrest is unknown. The ‘crime for which 


he is presently charged allegedly occurred September 3, 1965 
| 


ane the police attempted to arrest him around October 6, 1965. 


The rceorc is totally silent concerning when he was actuclly 
arrested by the police in connection with the charges in the 


present case. 


is the fect thet the trial record 
silent es to the bosis for identi- 
allegecly responsible 
crininal ivi September 3, 1965. From the 
officer testifice as to the 
from his own memory some 7 months 
The recorec is completely silent cs 
t were me¢e concerning identity 
corrobereting or supporting evidence or testi- 
mony with respect to the icentity of the eccusec. 


There werc however significent points of contra- 


Ciction enc inconsistencies in the testimony of the under- 


cover officer concerning (@) the Cescription of the eccusedc's 
home, the unccrecver officer testified that it wes 2a white 
house, but the accusec's wife testifiec that it wes rec brick; 
(>) the number of marihuene buys thet the undercover officer 
mace the night of Scptember 2 anc 3 end that he turncd over 
t> his supcrior, the agent testified to 2 buys both in cream 
envcloupes, but his superior testificd that only one 
such envclope was turnec ovcr to him; (c) as to the time the 
uncereover officer spent with the accuscc in the Spa Restzuroant, 


the un@ereover officer testificc thet he met the accuscd 


a.97-5 


shortly efter 11:59 p.m. in the Spz Resteurent on the night 


of September 2, thet he spent ebout 10 minutcs with him ond 
| 


thot he and the accused left the Soa Restcuront at 12:30 the 


morning of September 3. 


Uncer the peculiar circumstences of this case, it 


is submittee thet the guicelines laic Cown in thc Ccissenting 


opinion of the Woody case, as well es the principles cnumer- 


| 
ate@ in the Ross casc, should control. Prejucice to the 


appellant may be presumed on the state of the reecr?. There 
is @ total absence in the record of eny apeorbnde thet the 
process by which the appellant was icentifies ednstituted a 
feir anc legal procedure.although th- police shoul have 


lotituae to enforce effectively nerc otic laws ti the interest 


of the public, such must be Gone preserving appellant's right 


| 
to fair treatment ond procecure. 
The key Government witness cgcinst = pcllant end 


rs) 
| 
in fact the only witness tS give Cirect testimony ageinst 


appellant wes Officer DoPass. Durinj cross examination on 
the time clement of the ollegec crime anc specificelly the 

| 
length of time and the precise times thet Officer DePass was 
in company with the men known as Maurice, the tia jueage 


intruced onc frustratec any hope of Ccfense counsel to elicit 


r otherwise t> impesch his recollection or 
creecibility. The exoct intrusion is sect forth carlier in 
the Lricf onf its projucicicl nature is self evident. 
oS metter of law the trial jucsgse, in his diserc- 
, May intruce upen the Cireet or cross cxamination of any 
witness, a 22> SO prejucicially. 
principles of law in this respect are stated in 
Blunt v. 100 ADD. D.C. 266, 244 F2¢ 355, (1957) see par- 
ticularly pase 365 of the Federal Reports including footnote 
ubmittec that the intrusion of the trial judge 
manner set forth earlier in this brief constituted 
influencing the jury against the accused concerning 
the time clement cof the ellegec crime. Despite the protesta- 
ticn cf the i j @s regards whose testimony the jury 
shouleé rely upon, his actions anc words worked a Celiberate 
frustration to any hope of Cefense counsel t+ impeach. 
An ancillary point which must be consicereée is 


that hec cefense counsel been successful in impeaching the 


reccllecticn or crelibility of the undercover agent with 


respect to the time factor, the jury's belief in the witness' 

identification of appellant coule have been likewise shaken. 
The law in the District of Cclumbia with respect to 

Jencks Act statements is fully sct forth in the case vf 


MOSS 


Johnson v. U.S. 121 App. D.c. 19, 347 FZe 803, 1965; for 


convenience, the pertinent portion of the opinion in this 
| 


case is set forth below: 


"(8] Moreover, in order to avoid ithe undue 
prejudice which may arise from the jury's knowledge 
that Jencks Act stctements were availeble to the accused, 
motions for their production should be made outside the 
hearing of the jury. The actual handing over of the 
statements should take place with the jury absent, or 
at least unaware. In this case, for example, the stoate- 
ments apparently were turneé over to defense counsel in 
the presence of the jury and then a2 recess was cal led 


to permit counsel to study the statements.? No reason 


appears why the recess could not have been dalled first 
and the statements transferrec after the jury hac left. 
Thus the risk of strengthening the Government's case 

in moving for production cf Jencks Act statements is 
avoided. In this way full recognition is accorded the 
rights of the defendant under the Jencks CecisionlO as 
reoffirmes by Congress in the Jencks act.21 | 


The law as stated in the Johnson case is cited with 


approval in Reichert v. U.S. : App. D.C. , 359 F2c 278, 


1966 (Sce footnote 5, page 281). 


Despite the fact that the trial judge on more than 


one occasion acknowledged the propriety of dealing with Jencks 


Act statements outside the presence of the jury, nevertheless 
he permitted a lengthy bench conference to occur immediately 
following the conclusion of the undercover agent's Girect 
testimony and permitted a large number of documents to change 
hands between the U. S. Attorney and the defense ‘counsel all 


before the jury. 


The Johnsen case, of course, does not hold as a 
matter of law thet such ¢iscussions and transactions must 
necessarily occur out of the presence of 2 jury but only 
that the jury Se umeéware of what was going on. 

It is submittea on behalf of the appellant that the 
time of the conference and the transactions were such thet 
the jury coulé not help but be fully aware of what was going 
on since at the conciusicn of the bench conference defense 
counsel was thereupon requirec to study in open court the 
statements given to him. It is submitted that in a case of 
this nature where the frecdom of the accused hangs on the 


slender threac of a single witness'a credibility, the Court 


shoulé have evcidec 211 possibility of prejucice by excusing 


the jury while ciscussing Jencks Act statements and while they 
were being hanced over from the U. S. Attcrney to the defense 
ccunsel. This is particularly highlighted by the lack of 
cooperation which was manifest ky the U. S. Attorney as evi- 
cenced by his categorical stetement that he would not make 
any search for Gocuments. 

Even though defense ccunsel dic not make objection 
ts the practice until the following morning, such objection 


was timely anc proper. 


It is submitted that requesting Cefense counsel to 


proceed with the examination of the Goveenment's! key witness 


prior to receiving all the Jencks Act statements was a clear 
violation of the Jencks Act. The authority for this is to 


be found in the Act and in the case Leach v. U.S. 115 U.S. 


—_—— 


App. 351, 320 F?d 670, 1963, wherein it is stated 


"This was error. 18 U.S.C. §3500(b), requires 
the production of the witness' statement for use in his 
cross-examination. Here the court required appellant's 
counsel to proceed with cross-examination of the witness 
without it. The fact thet the prosecutor does not 
admit the existence of a statement does not) relieve the 
court of the ‘affirmative cuty to determine] whether eny 
such statement exists.' Sanders v. United States, 114 
U.S.App. D.C. 345, 348, 316 F.2d 346, 349 (1963). The 
court must 'conduct any inquiry which is "necessary to 
aid the judge to discharge the responsibility laid upon 
him to enforce the statute."" Ibid. Ane pencing this 
inquiry, cross-examination may not proceed without the 
expressed acquiescence of the defendant." 


In the present case the record is clear that one of 


these statements was missing and defense counsel) insisted on 

having it before proceeding. Contrary to the requirements of 
| 

the Jencks Act, the Court applied what it deemed to be a rule 


of reason anc forced the Cefense counsel to commence the cross 


: ; dos | ce is 
examination before receiving the requested cocument. This is 
| 
| 


directly contrary to the Jencks Act and the decision in the 


Leach case. 


the statement requested was ultimately 
procucec =z 52 eefense counsel, and the witness was 
fcr further cross examinaticn Coes not 
remcve the prejucice to the acfendant. One purpose of the 
Jencks Act is to protect Government records end another is 
to make aveiladle to the cefencant material for impeachment. 
Having to conduct cross examination piece-meal is clearly pre- 
jucicial. 
# further cssignment of error concerns the request 


by appellant for procuction of the transcript cf testimony 


given by the undercover officer before the Grand Jury. 


Bppellant anticipates that the Government will raise 
the point that no such Gemanc was made. It is submitted, 
however, that’ such 2 Cemanec wes mace. In the lengthy bench 
conference thet took plece, cefense counsel handed to the 
Government a yellow piece of paper upon which was stated its 
Gemané fcr procucticn cf documents. Quite obviously, defense 
counsel wes seeking t~> heve proaucce the transcript of the 
testimony before the Grand Jury of the undercover agent, if 
he hac in fact testifiec. 

Although the Government said yes to the inquiry on 


this point, the matter otherwise secms to have been lightly 
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passed over by both the Government anc the Court. | Nowhere 
in the record is there a furthcr reference to the Grand Jury 
minutes. : 

It is well establishec law thet Granc Jury minutcs 
do not come within the Jencks Act and are taken care of by 
Federal Rules of Criminal Procedure, Rule 6(e). The trial 


judge has complete discretion to compel or not the Government 


to produce a transcript of testimony before the Grend Jury, but 
| 


this Giscretion must be exercised fairly end consistently 
| 
with the rights of the accused. 


The law on this point is set forth in Pittsburgh 
Plate Glass Co. v. U.S. 360 U.S. 395, 3L Ec 2¢, 1323, 79 
$.Ct. 1237 (1959). 

The law in the District of Columbia is get forth 
in detail in Gordan v. U.S. 112 App. D.C. 33, 299 F2c 117, 
1962 as follows: 


"As we view the matter, the instant case is 
not contrclleda by either the DeBinder case or the Jack- 
son case just Ciscussed. Here the government’ s case 
hangs by a single thread, the testimony of one police 
officer, which was categorically and materially con- 
troverted by the sole cefense witness. Hence credi- 
bility was the ultimate issue for the jury. (It Coes 
not seem to us that the traditicnal policy of keeping 
grane jury minutes secret to protect witnesses is served 
when the particular witness is a police officer whose 
identity has become known, nor Co we think that an impedi- 
ment to the speedy and orderly administration of justice 
will be created by requiring the trial judge tc examine 

| 
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> BREST ESR: atea prosecution 


“when requestec ta do so, and to permit 


the minutes thereafter should the 
ificant inconsistencies between the grand 
2 the testimcny given at trial. What- 
the historic sanctity of grand jury 
minaticn may cause, if any, seems to 
the aecciticnal certainty this procedure 
will lene preeess of verifying as credible the 
uncsrr >: estimcny of a sole witness for the 
Sovernmen 
Essentially, ; é i i one, the transcript 
cf testimon : Grané Jurv shoulc be examined by the 
Court when i istence becomes known if there is any signi- 
ficant inconsistency in the testimony of the key witness. 
; GorGan cease wes reaffirmed in Worthy v. 
, 352 PZc 718, 1965, where in the 
the actual circumstences the trial court held that there was 
no significant inconsistency. 

It is submittec, however, that eccording to the 
principles state? in Hilliare v. U.S. 115 App. D.C. 86, 317 
F2@ 151, 1963, there is on affirmetive “duty on the part cf 
the trial judge t . conduct ean inquiry on this particular 
point. 


This cuty is reevgnizea als. in the Second Circuit 


as expresse¢ in U.S. v. Hernandez, 282 F2c 71, (1960) 


U.S. v. Giampa, 290 F2¢2 83, (1961). In the Giampa case the 


Court held that if the Government knows that 2 witness 


testifying at the trial gave testimony before Grand 


is a duty for the Government to have the transcript 


upon the trial. | 
In view of the prevailing legal principles respect- 


ing Grand Jury minutes, it is submittec that when it became 


known to the trial judge that the undercover officer DePass 


hac given testimony before the Grane Jury anc significant 
| 
inconsistencies appeared concerning his testimsny, namely, 


with respect t» the time element, the Cisparity between the 


number of cream colored envelopes that the undercover officer 


received the night of September 2 and 3, ane that he turned 
over to his superior, the Gescripticn cf the accused's house 


as a white house by Officer DePass and a rea brick house by 


the accused's wife, and for other reasons, the trial judge 


should have concucted an inquiry concerning the testimony of 


Officer DePass before the Grane Jury. And as a further ane 


significant point, it was a2 positive duty upen the Government 
to have such transcript available at the trial sf the accused 
and to make that fact known to the tricl judge. | 

Having failed to examine the Grane Jury minutes 
to determine whether or not there were any inconsistencics in 


the officer's testimony anc making such knowledge avail 


impeachment purposes, constituted pre- 
< the case shoulc be remanded for remedial 


pur>cses. 


CONCLUSION 


Duc, tc error, as shown in the foregcing, the 
Jucgment cf conviction should be reversed and the case 


remancec t> the District Ccurt. 


Respectfully submitted, 


MARTIN FLEIT 
Stevens, Davis, Miller & Mosher 
Munsel Building 
Washington, D. C. 20004 


Counsel for Lppellant 
{Appointee by this Court) 
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REPLY BRIEF FOR APPELLANT 


For convenience, this reply brief will be set up 


to correspond with the argument presented in the Government's 
brief. 


Be 

The first Government argument is thet thene was 
evidence to support the element of appellant's presence and 
participation in the crimes charged. If the purpose of this 
appeal is to determine the guilt or innocence of appellant, 
then the Government's first argument is valid. a, however, 
the purpose of this appeal is to determine whether or not 
appellant received a fair trial, the Government is off 


the mark. 


The first assignment of error advanced by appellant 


is that he did not receive a fair trial because the District 
Court did not make an inquiry into the basis for his iden- 
tification by the undercover officer. 

The Government seems proud of the fact that the 
undercover officer's testimony was based almost entirely 
upon his memory of events which occurred some seven months 
previously. What the Government has failed to lnderstand 
is that such is the heart of the Ross case, namely, that 
prejudice can be presumed from a seven-month interval between 
undercover events and a confrontation with the person charged 
with the crime. | 

The sole point urged in this respect is that the 
record is silent concerning the basis for appellant's 


identification. If, as the Government argues, the basis 
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is the memory of the undercover officer testifying from 
memory after a seven-month interval, then appellant submits 
that under the theory of the Ross case, the conviction 
should be reversed as prejudice can be presumed. 

Appellant has consistently contended that the 
testimony of the undercover officer is uncorroborated. 
The Government's argument that the testimony of the under- 
cover officer is corroborated highlights the necessity for 
an inquiry into the basis of identification. If, as testi- 
fied, the officer met a man named Maurice who told him he 
had a wife and two children and that he lived at a parti- 
cular address, the obvious conclusion is that the appellant 
was identified on the basis of this information rather than 


on the basis of his appearance. 


II 
The Government's brief presumes that the trial 
judge interrupted defense counsel to correct a misstatement 
of fact by defense counsel. Unfortunately, the Government's 
contention in this respect is 100% wrong. The statement 
made by defense counsel, in the cross-examination of the 


undercover officer as set forth in the Government's brief 


on pages 10 and 11, is correct in every detail (see the 


trial transcript at page 28 for the testimony concerning 


the ten minutes spent in the Spa Restaurant; see the trial 
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transcript at page 28 for the testimony concerning the 
thirty-minute car trip; see the trial transcript, page 29, 
for the testimony concerning the fifteen to twenty minutes 
in the car; and see the trial transcript, pages 17 and 18, 
for the testimony concerning the ten minutes “he was gone"). 

Consider now the trial judge's abrupt interruption; 
the misstatement made by the trial judge with respect to the 
time element is clear, especially the part "that he rode 
around for 15 or 20 minutes". 

Appellant deems the trial judge's action to have 
peen an abuse of his discretion since it closed the door 
and laid to rest any question of a conflict or contradiction 
in the testimony of the undercover officer with respect to 


the time element. 


III 


The Government's brief refers to two defects in 


appellant's argument concerning the handing over of state- 

ments under the Jencks Act. The first is stated to be 

the untimely objection by defense counsel, but the second 

could not be found in the Government's brief. | 
Appellant's sole point in this aspect is that 

the transfer of the Jencks Act Statements in opdn court 

constituted error and was unfair; the presumption can be 


made that the jury was aware of the transaction |notwith- 


standing the statement by the trial judge to the contrary. 


a a 


The bench conference and the transactions were so lengthy 


and numerous that the jury could not help but be fully 
aware of what was going on, particular ’y so since counsel 
was required to study the statements given to him in open 
court. 

Concerning the untimeliness of the objection, 
appellant wishes to note and believes that the fact that 
trial counsel was appointed by the court should be taken 
into consideration. Appellant should not be burdened with 
or deprived by an error of trial counsel. The attempt by 
the Government to take advantage of appellant contending 
that his appointed trial counsel did not make a timely 
objection, where a timely objection would have altered the 
course of the trial, is a specious argument; the only issue 
is whether or not, apart from fancy legal maneuvering, 


appellant received a fair trial. 


Iv 
The trial court's refusal to suspend the trial 
until all the Jencks Act Statements were given to defense 
counsel is a matter of statutory interpretation. The 
Government's arguments are interesting, particularly as 
regards to turning over documents to defense counsel, but 
the Government's uncooperative attitude during the trial 


is much more to the point. Note the Government’ attorney's 
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statement at page 32 of the trial transcript "T am not 


going to go on a searcn". 

The basic point to be decided is whether or not 
the statute requires the production of all statements, not 
whether partial production would or would not constitute 
error in any given circumstance. 

Appellant relies upon the nolding in the Leach 
case, and a suitable quotation from same appears at page 26 
of appellant's brief. Tne holding of this case constitutes 
a judicial interpretation that the statute in question 
requires production of statements for use in cross- 
examination and that cross-examination may not proceed 
without the expressed acquiescence of the defendant. In 
this instance, the defense counsel did not give acquiescence 
on behalf of defendant, but expressly objected to the 
necessity for proceeding. In view of the case authority, 
the conduct of the trial in this respect constituted 


reversible error. 


Vv 
The Government's brief puts forward the argument 
that no request was made during the trial for the produc- 
tion of Grand Jury minutes. Appellant wishes to state 
again that he was represented by appointed seuabel during 


the trial and that under these special circumstances all 


are Me 


doudt and all considerations must be weighed in his favor 
and that he need not be burdened with any obvious procedural 
errors of nis trial counsel, nor should he be punished with 
the exceptional trial tactics of the Government attorney 
wno may be more experienced than his defense attorney and 


? 


wno may quite readily "put one over" on the defense counsel. 

The assignment of error in connection with the 
Grand Jury minutes is a classic example of a shrewd maneuver 
by the Government attorney to dodge tne demand for the Grand 
Jury minutes. 

Notwithstanding the brilliant tactical strategy 
of the Government attorney, the trial record is clear that 
a demand was, in fact, made. Note the transcript of the 
trial, page 33, where tne defense attorney gave a yellow 
paper to the Government attorney upon which he had noted 
the things he requested. 

Note the clever way that the Government attorney 
handled the request concerning Grand Jury minutes. For- 
tunately, the court reporter was sufficiently on his toes 
that ne caught the little slip made by the Government attorney 


when he mentally shifted his gears. 


{THE FROSECUTOR]: The attorney then asks for-- 
says, ‘Did you testify before the grand jury in 
this case?! 


The officer did testify before the grand jury. 
The significant point is perhaps one of omission 


rather than commission. First, tne Government attorney 
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cleverly shifted from "asks for" to "says" and then blithely 
proceeds on failing to advise the court or the defense counsel 
that Grand Jury minutes do not come within the Jencks Act. 
Bearing in mind the nature of tne casé and its 
various facets, particularly that defense counsel was appointed, 
the court and the Government attorney owed an affirmative duty 


to appellant which could be discharged only in the manner 


detailed in the Gordan case quoted in appellant's brief, 


pages 28 and 29. 
The Government seems more concerned with form 
than substance. The Government feels that its responsi- 
bilities may be evaded because there was no "formal" demand 
for Grand Jury minutes; but isn't the erucial issue a 
question of fairness to appellant? 


Respectfully submitted, 
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